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CRIMINAL CODE AMENDMENT (PREVENTION OF LAWFUL ACTIVITY) BILL 2015 
Discharge of Order and Referral to Standing Committee on Legislation — Motion 

Resumed from 19 March on the following motion moved by Hon Robin Chapple — 

That the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015, be discharged and 
referred to the Standing Committee on Legislation for consideration and report not later than 20 August 
2015. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [5.10 pm]: I wish to speak in 
support of the referral motion. It is interesting to note that the referral motion that was moved when we last 
debated this issue back in March asked the committee to report no later than 20 August 2015. I am advised that 
an amendment to amend the reporting date will be put before the house later. If the government had accepted the 
proposition to refer the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 to a committee 
back in March, we would have had the report a month ago and instead of debating a referral motion in 
September, we would have long since dealt with it after the winter recess. This raises two questions: first, how 
does the government manage its legislative agenda; and, second, how committed is the government to getting 
this bill through? It would have been dealt with by now if the government had referred it to a committee. 
It would have been dealt with a month ago. 

Several members interjected. 

Hon SUE ELLERY: My point is that at some point the government should recognise that if bills such as this are 
referred to committees early on, it is a much more efficient way to deal with contentious matters. 

Hon Ken Travers: It could be back by now. 

Hon SUE ELLERY: It would be back by now. It would have been back a month ago. That is the point I am 
making. 

Hon Michael Mischin: But that’s not the point. Hon Sally Talbot said that this was going to be delayed until 
Christmas. 

Hon SUE ELLERY: It turns out that it will be! 

Several members interjected. 

The ACTING PRESIDENT (Hon Liz Behjat): Order! One at a time. The Leader of the Opposition has the call 
at the moment. Others can seek the call on the referral motion afterwards. 

Hon SUE ELLERY: My point is that lessons are to be learned when dealing with contentious legislation. There 
are ways to negotiate so that if a government wants to get a contentious piece of legislation through, the smart 
way to do that is to agree to the referral if members seek to refer it to a committee and get a commitment that 
when it comes back to the house, it will be dealt with in a — 

Hon Michael Mischin: Why didn’t you raise that at the beginning of the debate instead of the end of it? Didn’t 
we do that yesterday? 

Hon SUE ELLERY: Yes, we did. I am saying that the government should do more of that. 

Several members interjected. 

Hon SUE ELLERY: I cannot entertain interjections so I will not. When we were in government, we got into the 
habit of referring things at the beginning because we learnt the lesson pretty quickly. 

Hon Michael Mischin: You didn’t ask for it to be referred at the beginning. You asked after the second reading 
debate was through. 

Hon SUE ELLERY: If the government had agreed to it then, it would have had its legislation through by now. 

Hon Ken Travers interjected. 

The ACTING PRESIDENT: Order! Hon Ken Travers, I note that you have not spoken on the referral motion. 
You may want to speak next, but at the moment the Leader of the Opposition is the only one with the call. 

Hon SUE ELLERY: Despite the fact that this bill could have gone through by now, I am making a point. 

I turn to the substance of the referral motion. The bill will insert two components into the Criminal Code. In a sense, 
it is quite a simple bill, but the impact of those two components is far-reaching. There are still unresolved questions. 
In the case of the referral of the onus of proof, do we have the balance right and have we tested the need to take the 
step to reverse the onus of proof against what we say is the community benefit of introducing the legislation? The 
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case has not been made for that. I think we can drive a truck through the definitions and the use of the word “thing”, 
which I will come back to, and also the lack of definition of what constitutes a physical barrier, for example. There 
are definitions in the bill about physically preventing certain things to happen but they rely on words that remain 
undefined. That is something that the committee needs to examine. 

The threshold reason that this bill needs to be referred to a committee is the question of the reversal of the onus 
of proof. We need to satisfy ourselves whether it is correctly balanced in this bill. I think the committee needs to 
seek advice and evidence on the question of whether the tests around that have been met. No case has been made 
by the government, certainly with respect to the public comments that were made at the beginning of this year 
about when the bill was going through the Legislative Assembly and when it first came into this chamber at the 
beginning of the year as well. The second reading speech does not really tell us anything about the 
considerations on the reversal of the onus of proof and why we should overturn that longstanding legal principle 
with respect to criminal matters. Of what benefit is it? Is it the case that we are satisfied that the community 
benefit outweighs the longstanding principle that we do not reverse the onus of proof when it comes to criminal 
matters? There are already very wide offences in the Criminal Code. The bill before us seeks to amend some of 
those provisions. There are offences in the Criminal Code relating to trespass and riotous behaviour and a range 
of other things related to unlawful assemblies and breaches of the peace. There are a wide range of provisions in 
the Criminal Code. In most of those, the onus of proof rests with the state. In some of those provisions, the onus 
of proof has been reversed. When they occur, they are about offences against the person, including us as MPs 
and members of the executive. It is an offence to interfere with the Governor, it is an offence to interfere with 
ministers, it is an offence to interfere with the legislature and it is an offence, by force or fraud, to attempt to 
interfere with the free exercise of us going about our business. 

Hon Peter Collier: Are you talking about the referral here? 

Hon SUE ELLERY: I am making the point that the threshold question that I think the committee needs to 
examine is whether the reversal of the onus of proof is properly weighed against what we say is the community 
benefit of doing it. I do not accept the argument that the onus of proof is never reversed when it comes to 
criminal matters. I am talking about some of those circumstances in which the onus of proof has been reversed. It 
is not the case that we can never do it. It is not the case that this Parliament has never done it. But in each of the 
cases in which it has been done, a considered and deliberate decision has been made that the cost of giving up 
that longstanding principle is worth it because of the benefit to the community or the safety issue around that 
particular offence. The case has not been made with respect to this law and reversing the onus of proof. That is 
why the committee needs to examine it. 

As it stands now, I reckon we could drive a truck through the lack of definitions around “physical barrier” and 
“thing”. If we accept that those things are not properly defined and that the legislation will reverse the onus of 
proof, has the government really properly considered and deliberated on whether the benefit of reversing the 
onus of proof is worth taking if it has such a sloppy set of definitions in its legislation? 

As I indicated, there are already in sections 68A, 68B, 68C, 68D and 68E of the Criminal Code a range of lawful 
excuses that someone charged can rely on for a range of offences listed in those sections. They are very serious 
offences. They are about someone going out in public with a gun without reason—that is pretty serious. They are 
about someone having a weapon on them that is not for defence and the person not being a police officer, 
a security officer, a prison officer or someone associated with the courts or the keeping of law and order. They 
are the levels of offence, as opposed to the offence we are being asked to consider in this bill. The only argument 
that has been put by the government for this offence is that it is inconvenient for the police and it goes to 
resources for the police. It is not about protecting life and limb. Arguably, it is about protecting property. But the 
main reason that has been put to us is that it is about inconvenience and costs for the police—that is, the cost of 
having to transfer police from a regional centre to perhaps somewhere a bit more remote where some kind of—
I do not know—public protest or something like that is going on. 

Another provision in which shifting the onus of proof has occurred for the accused is when someone has access 
to both a weapon and cash, or a weapon and an illegal drug. For example, if a person is accused of being armed 
without a lawful excuse, the onus is on them to prove that they had a lawful excuse, and “lawful excuse” is 
defined in the Criminal Code. 

Point of Order 

Hon PETER COLLIER: I am sorry; I have been really patient with this but I feel that we are just continuing to 
revisit the second reading speech over and over again. We are actually delving into the policy of the bill 
relentlessly. I have heard very little, particularly in the last five minutes, about whether the points that the 
honourable member is making make it valid for the bill to go to the Standing Committee on Legislation. Can 
I have a ruling on that, Madam Acting President, because we do not really want to go through another raft of 
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second reading speeches in the referral? The debate on referral is very tight, and I really have not heard very 
much in the way of valid reasons for why this bill needs to go to the legislation committee. 

Hon Sue Ellery: It is everything I have said. 

Hon PETER COLLIER: No. All the member is doing at the moment is revisiting the second reading speech. 

Hon Sue Ellery: No, I am not. I am saying that there are issues that the committee needs to satisfy itself on. 

Hon Stephen Dawson: She is saying why she thinks it should go there. 

Hon Sue Ellery: That is exactly what I am saying. Read the Hansard. 

Hon PETER COLLIER: No, she is just dealing with the policy of the bill again. Let us just have a look at why 
we need to actually send it to committee. That is all I am asking. 
Hon Sue Ellery: Yes, and that is what I am saying. 
Hon Michael Mischin: You could say so in about three lines. 
Hon Sue Ellery: I can say it in 45 minutes. 
Hon Michael Mischin: I know and you are going to. 
Hon PETER COLLIER: It is wasting time. 

The ACTING PRESIDENT (Hon Liz Behjat): I have been listening very closely to the contribution made by 
the Leader of the Opposition. I must say that she has been very careful with the words that she has chosen about 
the clauses of the bill that she specifically wishes to refer to the committee to look at. The Leader of the 
Opposition was in the house the other night when we went through how narrow the debate is on a referral 
motion, and she is fully aware of that. I think that she is confining her remarks to that; therefore, I do not think 
there is a point of order. 

Debate Resumed 

Hon SUE ELLERY: The point I am making, in case anyone remains confused, is that this bill does two things 
that are offensive to me. They are the reversal of the onus of proof and the fact that the bill does not properly 
define the circumstances surrounding when that reversal occurs. That is why the bill needs to go to a committee. 
We have to meet a test because we are asking the legislature to reverse the onus of proof. I do not believe the 
case has been put for that. I believe that is the sort of thing that the committee should examine and I am 
articulating the reasons why. Reversing the onus of proof does not happen lightly; it does not happen every day 
in criminal matters. It is appropriate that the committee examine that. In my comments in a minute, I will get to 
the question of definitions. However, there should be no confusion that I believe the committee needs to look at 
the reversal of the onus of proof and the fact that the definitions are sloppy, and I will keep talking about those 
two things until I feel I have adequately articulated my argument. 

The proposition in this legislation is similar to the offence of trespass and fits into the same section of the 
Criminal Code—that is, someone being somewhere that they should not be and perhaps disrupting public order 
because of where they are trespassing or whatever. In that case, the Criminal Code refers to a person in 
authority—that is, someone who is supposed to be, is allowed to be or is authorised to be in that particular place. 
If a person is in one of those places without a lawful excuse—that is, they are not a person in authority—they are 
guilty and the onus is on the accused in those circumstances to prove that they had a lawful excuse, and “lawful 
excuse” is defined as being a person of some authority, such as a police officer, a security guard or whatever it is 
in the particular definition. The point I am trying to make is that the Criminal Code makes it really clear and it is 
easy for the court to determine and make a judgement about whether the person was indeed at the time of the 
alleged offence one of those authorised people: they were either a licensed security officer, a commissioned 
police officer or whatever and were able to demonstrate quite clearly whether they were one of those authorised 
persons. The definitions are quite specific and make it very clear. That is not the case in the legislation before us 
now. I think the committee needs to look at that because the provisions in this bill go to the person’s intent. They 
also go to how someone is able to establish intent. Part of this legislation says that the conclusion is reasonably 
able to be drawn that the person’s intent of carrying, let us say, a big torch is not because they wanted to shine 
a light, but because they perhaps wanted to do something else with that big torch. The courts will be asked to 
determine what the person’s intent was, and I think that is pretty subjective. If we are going to reverse the onus 
of proof on something as subjective as that, we have to make sure that we can do everything possible to make it 
clear and specific to the courts about how they establish that and what the tests are for doing it. If we are going to 
reverse the onus of proof in that way, we need to test that we are not, I guess, overstepping disproportionately; 
that is, it is not a disproportionate response to what has happened. The point was also made at one point during 
the second reading debate, I think by the Attorney General, that one person’s civil disobedience is the other’s 
breaking the law. That was the reference that the Attorney General made, in his response to the second reading 
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speech, to the comments that I had made. That is my point about why this bill needs to be referred to a 
committee. This is a very subjective piece of legislation. If we want to do something as serious as reverse the 
onus of proof in a criminal matter, on a matter that is as subjective as this is, we need to think about that very 
seriously. A committee will be able to seek advice and submissions on that matter, and make a determination. It 
will also be able to look at the history of what we have considered when we have reversed the onus of proof. It 
appears to me that whenever we have reversed the onus of proof in the Criminal Code, it has not been done in 
the very narrow and prescriptive fashion that is the case with this piece of legislation. That is another reason why 
this legislation needs to be referred to a committee. 

Case number one was with respect to the reversal of the onus of proof. Case number two is with respect to what 
I believe are the sloppy definitions in the bill. The bill seeks to amend the Criminal Code in the following ways. 
Clause 4 of the bill seeks to insert after section 67 of the Criminal Code a new proposed section 68AA, headed 
“Physical prevention of lawful activity”. Proposed subsection (2) states — 

A person must not, with the intention of preventing a lawful activity that is being, or is about to be, 
carried on by another person, physically prevent that activity. 

That is the core of that proposed section. Around that are definitions of the words “circumstances of 
aggravation” and “physically”. The first definition reads — 

physically, in relation to the prevention of lawful activity, means — 

(a) by physical force; or 

(b) by the threat of immediate physical force, or 

(c) by the creation or maintenance of — 

(i) a physical barrier to carrying on the lawful activity; or … 

Clause 4 also seeks to insert a new proposed section 68AB, headed “Preparation for physical prevention or 
trespass”. Proposed subsection (1) states — 

A person must not make, adapt or knowingly possess a thing for the purpose of using it, or enabling it 
to be used, in the commission of — 

(a) an offence under section 68AA; or 

I have just gone to that. It continues — 

(b) an offence under section 70A. 

Section 70A of the Criminal Code deals with trespass. Proposed subsection (1) says that a person cannot make 
something, a person cannot adapt something and a person cannot knowingly possess something for the purpose 
of using it to either prevent a lawful activity or to trespass, as defined in section 70A of the Criminal Code. The 
trespass provisions mean that a person cannot be in a place that he is not an authorised person to be in. The 
words “physical barrier” are not defined. The word “thing” is also not defined. I am not sure how “thing” can be 
better defined. However, surely there is a better way of achieving the end that we want to achieve than by having 
something that is so open-ended. 

Hon Stephen Dawson: The committee is the best place to examine that. 

Hon SUE ELLERY: The committee is the place to examine that and to look at other ways of doing that. 

These sloppy definitions go along with the very wide-ranging power in proposed section 68AB of the bill, which 
states in subsection (2) — 

A person making, adapting or knowingly possessing a thing is presumed to have the purpose referred to 
in subsection (1) if — 

(a) the circumstances give rise to a reasonable suspicion that the person has the purpose; and 

(b) the contrary is not proved. 

This is where we find the reversal of the onus of proof. As I have said, the word “thing” in proposed 
section 68AB and the words “physical barrier” in proposed section 68AA have not been defined. It therefore is 
not satisfactory for us not to have a decent investigation of whether this is a proportionate or disproportionate 
reversal of the onus of proof. Those are the two arguments that I want to put. 

I will now wrap up my comments. The case has not been made. The public defence of this bill by the 
government in the second reading speech does not provide an adequate explanation or sound policy formation 
when it comes to the question of reversal of the onus of proof. The words “thing” and “physical barrier” are very 
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broad”. This bill is a disproportionate response. The reversal of the onus of proof should not be done lightly. In 
this case, we are being asked to do that for the convenience and the cost to the police. Those are the reasons that 
we were given by the Attorney General in presenting this bill to the house. That is not satisfactory. For those 
reasons, this bill needs to be referred to the legislation committee. 

HON DARREN WEST (Agricultural) [5.36 pm]: I also rise to support the motion moved by 
Hon Robin Chapple in his attempt to convince members of this house that this bill should be referred to the 
Standing Committee on Legislation. Hon Robin Chapple articulated his points very well, but I will add some of 
my own. 

Hon Michael Mischin: Don’t spoil it while you’re ahead! 

Hon DARREN WEST: I was taught as a young boy that we can learn from a swagman, so maybe the Attorney 
General can learn from a farmer. We will see how that goes. I come at this from a fairly unique point of view. As 
I have just pointed out, I come from a rural background, and I have not spent a lot of my time dissecting and 
breaking down legislation and fully understanding what legislation means. However, I believe this bill is a very 
clumsy attempt at solving a problem that the government and the police have had, in a very unique event. The 
bill is poorly drafted and poorly worded. It is ambiguous in what it sets out to achieve. I do not think enough 
attention has been paid to the detail of the bill. The referral of this bill to the legislation committee would 
certainly enable some of those areas of concern to be tightened up. 

This bill does not fully consider the consequences for a person who may not be doing anything particularly 
wrong. A person may be going about their normal everyday activity. I can think of plenty of examples of people 
in my occupation and with my background who may fall foul of this very loosely worded and poorly drafted bill. 
The legislation committee may be able to find a way to tighten up those meanings and tighten up what the bill 
will actually do. No-one wants to see a person charged—especially when the onus of proof has been reversed—
for carrying out a normal everyday activity, and no-one wants to see the possibility that a person will be charged 
for carrying out a normal everyday activity. 

When it comes down to taking one person’s word over the other or over the police, generally the onus of proof is 
on the accuser. It is up to the accuser to prove that someone has acted unlawfully and illegally. I think the 
Standing Committee on Legislation would be best placed to analyse the potential outcomes for people going 
about their everyday business who find themselves on the wrong side of this law and are charged because the 
onus of proof has been reversed when, really, they have not done anything wrong. That is one of the major 
reasons—I will touch on it further in my contribution—that I believe the legislation committee would be the best 
avenue for the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015. This bill has been around 
the house since March, and I think the committee could well and truly have done its analysis and brought its 
recommendations back well before now. Sadly, that has not been done, but I still think the process should be — 

The ACTING PRESIDENT (Hon Liz Behjat): Member, could I just stop you there? You do know—we have 
spoken about this before—that this is a motion to refer the bill to the committee. During a referral motion we say 
why we want that bill to go to the committee, and the things we think the committee may look at if it gets 
referred. In her contribution, the Leader of the Opposition articulated it very, very well—I am sure you were 
listening to her contribution—and she spoke extensively about the reversal of the onus of proof, about the 
definitions under proposed section 68AA and 68AB. I say to you that you need to confine your remarks to things 
you would refer off for the committee to look at that might be other than what has already been raised in this 
referral debate. If you do not, you will be straying into standing order 48 on repetitious debate. I am just 
cautioning you on that. 

Hon DARREN WEST: Thank you, Madam Acting President. I certainly will keep those comments in mind. 
I prepared my contribution before the Leader of the Opposition made her speech, but I will keep in mind that if 
there are areas in my contribution today have been covered, I should try to skip over them and I will certainly 
minimise those comments. 

Several members interjected. 

Hon DARREN WEST: Madam Acting President has asked me to do something, and I will carry out the wishes 
of Madam Acting President. 

But I do come at this debate from a very unique perspective as a regional person, and I can see how this 
legislation will affect my colleagues and people in my occupation. So, although I do take 
Madam Acting President’s point, some parts of this bill will affect my industry and my electorate uniquely. 

There will always be push back from members of a free society. We live in a free country in a free, democratic 
society, and this legislation will mean that people’s rights to freedom of speech and expression will be brought 
into question. I think that the concerns of society would be best channelled back through something like the 
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legislation committee so that it can analyse whether these concerns are real or perceived. As we know, the same 
set of words can be interpreted in several different ways. When a piece of legislation comes forward that is 
ambiguous, tight and narrow in its intent, of course people will interpret the words in different ways. I think it is 
important that a committee examines this bill, because there is a large number of concerned groups that I will 
touch on later in my contribution that have also expressed to me that they would like to see further scrutiny and 
analysis of this bill. 

A bill that reverses the onus of proof must be very, very warranted, and I do not think the government has made 
a strong enough case, by way of this bill, to do that. I think we are embarking on a very slippery slope indeed 
when we start making people guilty until proven innocent. I note that this bill does that by reversing the onus of 
proof. The legislation committee could examine that and recommend ways it could be minimised, because 
I think everybody deserves the right to be innocent until proven guilty. The reversal of the onus of proof is 
something the legislation committee could more thoroughly scrutinise and review, and it could come back with 
some recommendations as to whether the bill is adequate or whether it needs some refinement. I think it does, 
but of course I am not as qualified as the members of the committee. I looked at who sits on that committee, and 
I note that there are some very, very experienced members of this house on it. Hon Robyn McSweeney chairs 
it—she is a very experienced former minister. Hon Dr Sally Talbot, who is one of our finest minds, is on it, as is 
Hon Donna Faragher, who is a former minister and very experienced member of Parliament. Hon Dave Grills 
brings his regional perspective — 

Hon Stephen Dawson: And his police background. 

Hon DARREN WEST: And his police background; that is a very good point, Hon Stephen Dawson. 
Hon Dave Grills has a policing background, so what better person to scrutinise a bill such as this than someone 
with experience on the front line in understanding what it is like to be called out to disassemble a protest. 

Hon Donna Faragher: This is the same speech you have given every time you want to refer something to the 
legislation committee. 

Hon DARREN WEST: It is not the same speech, Hon Donna Faragher. Just because — 

Several members interjected. 

The ACTING PRESIDENT: Order! Hon Darren West has the call. 

Hon DARREN WEST: Finally, I note Hon Lynn MacLaren is on the committee. The honourable member 
would certainly look at such a piece of legislation from, perhaps, the other angle—what it is like to stand up for 
environmental action and such like. I think that the make-up of this committee shows that it is an excellent place 
to refer a piece of legislation that I think we all agree has holes in it. We all agree its intent is not clear and that 
its wording is not tight enough. 

Hon Michael Mischin: Speak for yourself! I think it is quite clear, but then I have read it and understood it! 

Hon DARREN WEST: I have read the Attorney General’s second reading speech, and from reading it I am not 
exactly sure the Attorney General is convinced of all those things. I have digressed, and I must keep to the 
reasons I wish to refer this piece of legislation to the legislation committee. 

The make-up of people on that committee provides a fine set of minds to fully scrutinise the bill. I do not think it 
would take them very long. I do not think it would be a very long, protracted, drawn-out process. The bill has 
been in the house for six months, and I think the committee could do its job well before that length of time. The 
committee would arm us with all the relevant information we need to make a good decision. The purpose of this 
house is to review legislation. What better way to review legislation than to send it off to a committee of such 
quality with the best reviewers, the best minds and most experienced people—people with ministerial experience 
and people with a policing background—that we have in the whole Legislative Council? I will move on, but it is 
a quality committee and that is where the bill should go. 
I listened intently to all second reading contributions that mentioned an unprecedented plethora—a wide array—
of concerns that I have not heard before. Generally, when legislation comes up there will be a common theme 
about points of difference that the government and opposition have on a piece of legislation. But this bill has 
many, many varied points of difference. We have heard some from the Leader of the Opposition, which I will 
not repeat, and there are others across the house. When there is such a difference of views, perhaps further 
scrutiny is required. That would make sense to a pragmatic person like a farmer. Because of the concerns about 
the ambiguity of the words, because there is such a difference of opinion on what a “thing” or a “physical 
barrier” might be, we need, of course, to send this bill to a committee for some further scrutiny. 
I have touched on some of the definitions in the bill, and I note that this bill will amend the Criminal Code. The 
Criminal Code is a very, very important piece of legislation to the state, of course — 
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Hon Michael Mischin: So you understand the legislation then? 
Hon DARREN WEST: I have read the bill and the Attorney General’s second reading speech, so any 
knowledge I have comes from the Attorney General’s direction. 
We have talked a lot in this place about crime and criminal activity and how there is an escalation in crime due 
to various circumstances, so if this bill will amend the Criminal Code, we must be certain and very thorough, and 
review very carefully any changes to the code. That point alone—that the bill will amend major legislation—is 
probably a good reason to send this legislation to such a fine committee as the Standing Committee on 
Legislation. 
Hon Michael Mischin: Why didn’t you suggest it for the last amendment bill, if that is a sufficient reason? 
Hon DARREN WEST: If I may — 
Hon Stephen Dawson interjected. 

The ACTING PRESIDENT: Order! One person has the call at the moment. The Attorney General interjected, 
to which Hon Darren West was responding, but that was not an invitation for others to start interjecting. 

Hon DARREN WEST: It was indeed a very good interjection from the Attorney General. Perhaps when future 
amendments to the Criminal Code come before the house we should create a precedent so that if legislation 
contains an amendment to the Criminal Code, we should set the precedent at this time to say that all bills that 
make amendments to such major legislation should go to the legislation committee for final scrutiny and for 
some recommendation and review. I think that is not such a bad suggestion at all. It is quite a helpful suggestion. 

Several members interjected. 

The ACTING PRESIDENT: Order! I am not going to tolerate continual interjections on a very narrow debate 
of the referral of a bill to a committee. I am not going to tolerate debate whether or not there should be general 
rules made about amendments to the Criminal Code. Could members keep those interjections to themselves and 
the member on his feet confine his remarks to the referral motion. 

Hon DARREN WEST: I will certainly heed that advice, Madam Acting President. 

I got a little bit flustered and distracted, but I think I was talking about the amendments to the Criminal Code. 
That would be reason enough to me to justify sending off legislation such as this for final scrutiny of those sharp 
knives to bring back any recommendation or, as the case may be, to tick off the bill and say, “This is well 
drafted. It is well thought through. Its intent is clear and it makes a meaningful change to the Criminal Code.” 
Without any other outside thinking, I would have thought that would have been a good idea. 

I will not dwell too long on proposed section 68AA, because I know the Leader of the Opposition has already 
touched significantly and strenuously on “aggravation” and “physically” in the bill, but proposed 
section 68AA(1) provides — 

physically, in relation to the prevention of lawful activity, means — 

(a) by physical force; 

That term is variable. “Physical force” could range from a very light flick of a finger to a much greater physical 
force. Perhaps we need a quantitative amount of force so that we would know what could fall foul of this bill. Is 
physical force just standing there? Is physical force pushing someone or injuring someone? What is physical 
force? The bill does not speculate. When we are changing the Criminal Code, we should specify—that is a good 
word—the amount of physical force. 

Hon Michael Mischin: In terms of kilojoules or what? 

Hon DARREN WEST: The Attorney General is the sharp legal mind; perhaps he could suggest how we might 
somehow quantify what is physical force. Remember, we are going to reverse the onus of proof, so it will be 
very ambiguous if we do not specify what is physical force. Given that the onus of proof could be reversed and 
a person will be guilty until proven innocent, perhaps there should be a definition or quantification of physical 
force in the bill. If not, it will be very difficult in a court of law to prove that a person is innocent. It will also be 
difficult to decide whether a person should be charged. It creates a grey area that need not be there. I do not think 
when we are going to change the Criminal Code and when we are going to have the onus of proof reversed—that 
people will be guilty until proven innocent—that we can afford to have too much grey. We need to tighten up the 
definition of physical force. 

Proposed section 68AA(1)(b) states — 

by the threat of immediate physical force 
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It is just a “threat”. Is that a verbal threat? Is that a standing-in-an-intimidating-way threat? Is it striking-a-pose-
like-a-boxer threat? What is the threat of immediate physical force? What does that look like? Remember that 
a person is guilty until they prove themselves innocent that they have not been threatening immediate physical 
force. The definition needs more quantification. What exactly is the threat of immediate physical force? The 
definition is so grey. Am I threatening immediate physical force right now by forcefully standing up? 

Hon Phil Edman: I’m feeling it, definitely! 

Hon DARREN WEST: Hon Phil Edman and Hon Paul Brown both seem a little threatened by my physical 
presence. Am I now foul of this bill? Am I threatening immediate physical force? 

Hon Helen Morton: You’ve never been a threat in your life. 

Hon DARREN WEST: Well, we know— 

Several members interjected. 

The ACTING PRESIDENT: Order! 

Several members interjected. 

The ACTING PRESIDENT: Order! What is it about the word “order” that no-one in this house seems to 
understand this afternoon? 

Hon MICHAEL MISCHIN: It hasn’t been defined carefully! 

The ACTING PRESIDENT: Excuse me! Attorney General, I am sorry that you do not want to pay attention to 
the Chair in this place, but we take our roles very seriously. I have tried now on several occasions this afternoon 
to move this referral motion along, but members on both sides of the chamber are doing what they can to stop 
that happening. The member on his feet is speaking to the referral motion. He will not go any further into 
definitions because he will recall that the Leader of the Opposition went through those definitions that he is now 
referring to; she has already put on notice what she is referring to. I give the call to Hon Darren West. He is the 
only one with the call at the moment. 

Hon DARREN WEST: Thank you, Madam Acting President, for your advice. 

I will move on from that point, because I think I have made it clear. I am trying to outline a case why this 
legislation should be referred to a committee. I think that members on the other side are starting to get it, that 
there might be a few issues around some of the definitions in this legislation, when I put it in a way that can be 
seen and is tangible. Members are starting to have questions and some differences of opinion around the 
chamber. 

The final point I will touch on briefly, because I heed what the Acting President has said, are concerns about 
proposed section 38AA(1)(c), which states — 

by the creation or maintenance of — 

(i) a physical barrier to carrying on the lawful activity; 

Once again what is a “physical barrier”? Am I a physical barrier? Is a piece of cyclone fence a physical barrier? 
Are some trees that I have dragged across the road a physical barrier? Is it a gate? Perhaps it is a gate—and I will 
come to that later on—because a gate is put up for the purpose of being a physical barrier usually between sheep 
and a crop or between two different mobs of sheep. Again, is it naturally, by definition, a physical barrier? I will 
come back to that because it is an important point I want to make later. There is ambiguity about the creation or 
maintenance of a physical barrier. If there is a physical barrier, can I not even maintain it? If I am suspected of 
doing so, am I guilty of a crime until I prove myself innocent? The bill is very ambiguous. Remember there will 
be a change to the Criminal Code and these definitions need some scrutiny by some of our best and brightest 
members on the legislation committee. 

I move on. Proposed section 68AA(1)(c)(ii) states — 

a risk of injury to a person (including the offender) … 

For argument’s sake that might be me — 

or of damage to property as a direct consequence of carrying on the lawful activity. 

Even if it could be perceived that a person might injure themselves, they will still fall foul of this legislation and 
have to prove that they were not going to injure themselves. It is all getting a little ridiculous and I am having 
visions of Frank Spencer and how he might explain how he was not trying to hurt himself yet the court will think 
that he was and he will have fallen foul of the legislation. 
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The minister’s second reading speech is the next part of the Criminal Code Amendment (Prevention of 
Lawful Activity) Bill 2015—as I scout briefly through—that I have some issue with. I have it here. Although 
I have read through the minister’s second reading speech, I will not quote from it because I am sure he is very 
aware of what is in it, but I will paraphrase. It seems to me that somebody woke up one morning and decided 
that they were tired of watching protesters at James Price Point, or some forest in the south west, locking 
themselves onto pieces of machinery. “There should be a law against that!” would have been their thinking. So 
we have come up with a piece of legislation that amends the Criminal Code to include such behaviour. I do not 
recall any of that behaviour happening for quite a while now, but I certainly remember a very famous 
confrontation a couple of years ago between protesters and I think it was Woodside Energy, or contractors, up in 
the Kimberley. They were using some very, I would say unwise, methods to prevent the lawful activity of the 
contractors who were working on that project. I accept that something needed to be done to help deter people 
from carrying out such risky behaviour and to allow those who were abiding by lawful business and doing their 
jobs to continue. I suggest that this piece of legislation is not that vehicle. 

This legislation needs to be sent away and reviewed to see how well it stacks up against the intent of the bill and 
its wider implications for people who have done nothing at all wrong. That is my issue with the bill; if the 
Attorney General wants to have a piece of legislation to stop that unwise behaviour of those protesters, then 
define the bill to that unwise behaviour by those protesters; at least mention them in the bill. The bill makes no 
specific reference to protesters who chain themselves with thumb locks, pieces of chain, or other methods to 
large pieces of earthmoving machinery; the bill does not mention that. The bill just mentions the threat of 
immediate physical force, the creation or maintenance of a barrier, and the bill mentions a “thing”, which I will 
get to a bit later on. Dr Zeus always flashes into my mind when I bring up the word “thing”. The bill does not 
attempt to target the people who it is actually trying to prevent from carrying out unwise activities. I think that 
the Standing Committee on Legislation would be able to recommend ways that this bill would better do that and 
target only those unwise individuals who choose to chain themselves to large pieces of machinery, across roads, 
or whatever they chain themselves to. The committee would be able to recommend how we could better make 
this legislation suit that circumstance. It does not really target them but it includes everybody else; that is my 
issue with it. I think that is why this bill should be referred to a committee that specialises in how legislation will 
look when it is finished, how it will affect the community, and how legislation can be better drafted to fully meet 
its intent and expectations. 

The Attorney General opened his second reading speech by referring to a very specific group of unwise people, 
but the legislation that he introduced to thwart and deter those unwise people does not really target the group that 
he intends to target. So it is probably time to have a review of the legislation; the legislation committee can do 
that better than I can and better than most members in the house. I have run through the names of those members 
of the committee and, of course, they are suitable for such a role. The Attorney General’s second reading speech 
goes on with another reason that we should tighten up some of the terms in the bill — 

… protesters used simple devices such as bike locks, chains or ropes to crudely lock themselves to 
a picket line, tree, bulldozer or fence. 

I suggest to members that in my work—which I do not do so much of any more—from my previous life, 
I carried many of those pieces of equipment around with me at all times. In the back of my ute, members could 
find bits of pipe — 

Hon Michael Mischin: Thumb locks? 

Hon DARREN WEST: No, not thumb locks—I said many; not all, many—although, Attorney General , there 
are days when, perhaps, they would have been handy! 

I certainly did have bits of chain; locks; wire, constantly; and steel posts on the back of the ute, all of which 
could be a physical barrier. I had bits of pipe and lumps of wood; I constantly carried around all those things. 
Now, I did not carry them around to prevent lawful activity; I did not do that. I carried them around for various 
other roles—fixing fences and all kinds of purposes. They were not there to prevent lawful activity. However, it 
does not need to be proven that I am about to prevent an unlawful activity; it only has to be suspected. That is 
my problem with the way that the bill is drafted and the way the bill is. I would be totally guilty until I could say, 
“Your Honour, I was just fixing the fence in the back paddock and a policeman came along and caught me with 
a bit of chain by the gate. It had nothing to do with the fracking crew that was coming along!” 
Hon Michael Mischin: Don’t be absurd; that’s not what the bill says and a committee is not going to convince 
you otherwise if you can be that ignorant of its meaning. 
Hon DARREN WEST: We have just had another excellent interjection from the Attorney General. If a jury will 
never convict anyone who might be suspected, what are we doing? Why do we have this legislation in front of us 
if it is not going to achieve its purpose? If it is not going to get any arrests, or anyone thrown into jail, fined or 
anything because it is so ambiguous that a person could talk their way out of it, what are we doing here? Let us 
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send it to the committee to see for sure whether that is the case. There is no point in making a law against 
something if it will not catch anyone who is doing what it intends to catch them for. 
There is another reason that there are people every day, everywhere, who could fall foul of this, yet, as the 
Attorney General says, they would not get convicted—would not get thrown in jail for it—so what is the point? 
Why do we not specify in the legislation—the legislation committee could do this—so that its intent is clear; the 
target group is made abundantly clear; and the specific actions of that group are made clear? From time to time, 
perhaps, as the game changes and people become more creative, we may have to amend the legislation, but if it 
is a good amendment that specifies what we are trying to do, I do not think anybody anywhere would have a 
problem with that or would oppose that. The legislation is so vague that it needs to be tightened up; the group of 
people on the legislation committee would be the best group to analyse it and make some recommendations, and 
make the bill a better bill that would be supported by the 79 groups—I will get on to those. I will not read out all 
79 groups, but I note that the groups that have come out in opposition to this bill and would like to see it 
scrutinised more are a group of strange bedfellows. They are concerned about some of the terms. They are not 
against the legislation; I do not think any of us are against the intent of the legislation as per the first paragraph in 
the minister’s reading speech. I do not think anybody is totally against the proposal. 
Hon Michael Mischin: So you agree with the policy of the bill. 
Hon DARREN WEST: No. I do not think anybody is totally against the proposal—perhaps a few unwise 
individuals who choose to carry it out. I do not think anybody in this house or on the committee would be against 
the concept of what the Attorney General is trying to achieve. It is just that the way that this legislation goes 
about it leaves much to be desired by many. The chorus has been loud and from all corners with concerns about 
the definitions and lack thereof in this bill. 
Hon Michael Mischin: So you support the policy of the bill then. 
Hon DARREN WEST: I support the intent. Not many people would find the principle in the first paragraph of 
the Attorney General’s  second reading speech offensive. The intent is not offensive; if we want to prevent 
people from taking up a lot of police resources and doing unwise acts that endanger themselves and people who 
are trying to go about their day’s work, I do not think many people would find that offensive. What we do find 
offensive is the piece of legislation that the Attorney General has put before the house to try to carry out that 
objective.  

That piece of legislation should be referred to the Standing Committee on Legislation to work out a better way to 
carry out the government’s objective and intent. That is all I am suggesting, and I think most people are now 
starting to think that is not such a bad idea. 

I will now move on. There seems to be a bit of confusion about the bill. When there is confusion about a bill, and 
perhaps for no other reason, we should refer it to a committee to get some clarification. I recently went to a local 
government zone meeting and I had the opportunity to express to the delegates at that zone meeting my concerns 
with this legislation. I expressed the concerns that are held by the Western Australian Farmers Federation and 
many other groups about this legislation. My parliamentary colleague Hon Paul Brown was at the same meeting 
and he gave a completely different interpretation of the bill. We both grew up in regional areas and probably 
have a similar perspective on things from time to time. If we can interpret this bill in two completely different 
ways, perhaps some clarity is required. Perhaps there is a need to alleviate some of the confusion. 

Hon Paul Brown: My view is based on reality and is not grounded in fantasy. 

Hon DARREN WEST: Unwittingly, Hon Paul Brown has just agreed with what I have said. His version of 
reality and my version of reality were very different. Of course, we both thought that we had the right intent 
when we gave our presentations to that forum about what we thought the bill means. I was not going to alarm 
people and tell lies about it. I have concerns and I expressed those to that forum. We had a very different 
interpretation of this legislation, so why not send the bill to the legislation committee so that the committee can 
come back to us and say that Hon Paul Brown is correct or Hon Paul Brown is incorrect in his assessment and 
that there is a very defined path for this legislation so that there is no ambiguity and everyone understands what 
this legislation will mean should it be passed through both houses of Parliament? 

That is another reason to refer the bill to the legislation committee: let us clear up any ambiguity. Let us clear up 
any confusion that different members might have about their interpretation of the bill, tighten up some of the 
ambiguity around the wording or the lack thereof, address the openness of the interpretation of “physical force”, 
“the threat of immediate physical force” and “the creation or maintenance of a physical barrier” and clarify what 
a physical barrier might be. I have seen an 800-kilogram racehorse be restrained by one piece of wire. One piece 
of electric wire can restrain cattle. It does not have to be a very significant barrier, but it is a barrier nonetheless, 
because it serves its purpose in constraining large livestock. Perhaps we could interpret that as meaning that it 
would constrain workers or people trying to go about their day. Sometimes just one wire can be a physical 
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barrier or restraint. Is that what is meant in this bill—that one piece of wire could cause some to fall foul of the 
law? We do not know. The legislation committee could perhaps give it some more scrutiny and come back to us 
with some answers. 

I say in advance that I will not go into great detail, but I am sure that the breadth of disdain that this bill has 
created is not lost on members. About 79 different organisations have raised enough concerns to sign up to the 
Protect Peaceful Protest web page. If members had their laptops open, they might want to go to 
protectpeacefulprotest.com because they would find a little background about those organisations’ concerns 
about the bill, which I will not repeat because they are the same concerns that I outlined earlier in my 
contribution, as has Hon Sue Ellery. They are significant because they are such an odd group of bedfellows. 
I will not read out all the groups, but I will just give members a little taste of some of the groups that have been 
happy enough to put their name to the opposition to this legislation. At the top of the list is the 
Western Australian Farmers Federation. 

Point of Order 

Hon MICHAEL MISCHIN: Again, Hon Darren West seems to want to fill up 45 minutes. All of this was the 
subject of his second reading contribution, which was critical of the bill itself. He is now going through the same 
list of people again as the basis for a referral. It could all be said by saying, “There are a lot of people, as 
I mentioned last time, who are opposed to the bill” and leave it at that, but he wants to fill up as much time as 
possible. It is an insult to the dignity of this place to listen to this filibustering. 

The PRESIDENT: I hear the point of order, but not necessarily the comment. There are standing orders about 
repetitious debate in this chamber, as you know. There is also a provision that a referral motion to a committee is 
a very narrow debate, and that narrow debate has to focus on why the points that the member is making need to 
go to a committee to be clarified, discussed or fleshed out. You do not need to repeat all the content of your 
second reading contribution to do that. The referral motion is the motion before the Chair. 

Debate Resumed 
Hon DARREN WEST: I certainly will take heed of those words, Mr President. 

I will not read out the list, but when I made my contribution to the second reading debate, I pointed out that there 
were 44 groups and I did read them all out. I will not read out the whole 79 today. However, the point I am 
making, which I am sure is not lost on members opposite, is that there is a lot of community disquiet about this 
bill. There is community disquiet about this bill because it lacks definition and clarity. There is no real 
connection between the intent of the bill and the piece of legislation before us. As I say, I will not read out the 
large list of protesters, but I can tell members that it comes back to our offices. All members would have 
received emails. I have received many emails from people in my electorate. Just yesterday I received a very well 
written email from an elector in my electorate—it happened to be Rose Holdaway’s birthday yesterday—that 
outlined many of the same points that I am making today about why she thought the bill needs further scrutiny 
and evaluation. I think the fact that there is such a large number of groups only adds to the weight of the 
argument that this bill needs further scrutiny. I hope members opposite do not dismiss the views of all those 
groups when they vote on this referral motion, because we are here to represent those groups in this place. I think 
their views are important. When I speak to them, I find that they are not opposed to the intent of the legislation; 
they are opposed to the bill, the way it is drafted, its ambiguity and the fact that people who are not doing 
anything wrong could be caught up by the legislation. 

These are the things that the legislation committee could properly scrutinise and evaluate and report back to the 
house on to help us make an informed decision on whether this legislation is worthy of our aye vote. Voting for 
something is a privilege that not many people in the state get. We need all the relevant information that we can 
possibly get, and a report from the legislation committee would certainly aid me. As I pointed out earlier in my 
contribution, I come from a farming background, not from a legal or legislation-drafting background. It would be 
important for me—I am sure I am not the only one—to have further information about what this bill means. If 
members vote against this referral motion, they will certainly make the point to the electorate that they did not 
want to get further information and that they did not want to send it to the finest minds in the Legislative Council 
for full scrutiny and evaluation. They were just gung-ho about ramming it through the Parliament because they 
have the numbers. 

I do not think that is a very responsible way to be a member of Parliament. As members of Parliament, we owe it 
to our electors to, at the very least, consider referring this bill to the legislation committee, because that 
committee can make the best evaluation of this legislation and can come back to us with the best 
recommendations. Perhaps the committee might even come up with some worthwhile amendments that would 
keep the integrity of the bill, yet close some of those grey areas, especially when the grey areas involve the 
reversal of the onus of proof.  
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We need to think about this referral motion very seriously. I will certainly support it. I thank Hon Robin Chapple 
for moving it. I never liked the intent of the bill. I have never been a great fan of it for the reasons that I outlined 
in my speech on the second reading. I would certainly like the bill to undergo greater scrutiny and further 
evaluation so that I can make an informed decision. Perhaps after that evaluation, I might change my mind and 
decide that the legislation, with an amendment or two, does fit what I think is worthwhile passing. 

Hon Michael Mischin: Your nose is growing. 

Hon DARREN WEST: I said the word “might”. 

I hope that the motion is supported. I have outlined quite a few good reasons why members might consider the 
motion to be worthwhile. I hope that the bill is referred to the Standing Committee on Legislation to be evaluated 
because it is a very important piece of legislation. 

Debate adjourned, pursuant to temporary orders. 
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